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IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS  

SONITPUR:: TEZPUR 

 

G. R. Case No. 1757 of 2014 

Under section 457/380/411 r/w 34 of I.P.C 

(Arising out of Dhekiajuli PS Case No. 448 of 2014) 

 

State of Assam 

-VS- 

            1. Md. Kurban Ansari 

    S/O: Nasar Ansari 

 
    2. Md. Safiqul Ali 

    S/O: Md. Muslem Ali 

      
      Both are R/O: No-2, Medhichuburi   

     P/S: Dhekiajuli 

    Dist: Sonitpur, Assam              ... Accused Persons 

 

Present 

Mrs. P. Chakravarty, AJS, 

Judicial Magistrate First Class, Sonitpur, Tezpur  

 

Evidence recorded on: 12.05.2015 & 01.09.2015  

Argument heard on: 20.06.2017  

Judgment delivered on: 17.07.2017 

For the State: Sri J. Adhikary, Asst. Public Prosecutor  

For the accused: Sri Biswajit Tamuli, Ld. Legal Aid Counsel  
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J U D G M E N T 

1. The case of the prosecution, in brief, is that the informant Md. Askar Ali, resident 

of village Keherukhanda Gaon under Dhekiajuli PS lodged an ejahar before the O/C, 

Dhekiajuli PS, stating, inter-alia that he has a stationery shop at Dangabasti Centre and on 

25.07.2014 after the day’s business at about 9 PM, when he closed his shop and left for 

his house then the accused Kurban Ansari had illegally entered inside his shop by breaking 

the door of his shop and committed theft of the stationery articles belonging to the 

informant. Thereafter, police saw the two thieves, namely, Kurban Ansari and Safiqul Ali 

and nabbed the said accused persons. Hence, he lodged the ejahar.   

 

2. On receiving the ejahar, the O/C, Dhekiajuli PS registered the same as Dhekiajuli 

PS Case No. 448/14 u/s 457/380/411 of IPC and endorsed SI Ranjit Saikia Barman to 

complete the investigation of the case.  

 

3. The police after investigation of the case, submitted charge sheet against the 

accused persons, namely, Md. Kurban Ansari and Md. Safiqul Ali u/s 457/380/411 of IPC. 

Thereafter, when the case came for trial summon was issued to the accused persons. 

 

4. On receiving the summons the accused persons appeared before this Court to face 

trial. Accordingly, copy was furnished to them and having found prima facie materials to 

presume that the accused persons had committed an offence u/s 457/380/411 r/w 34 of 

IPC and formal charge was framed under the said section and the charge was then read 

over and explained to the accused persons to which they pleaded not guilty and claimed 

to be tried.      

 

POINTS FOR DETERMINATION 

 
(i.) Whether the accused persons on 26.07.2014 at about 9 PM 

at Dangabasti in furtherance of their common intention had broken the 

door of the informant’s shop in order to commit the offence of theft and 

thereby committed an offence under section 457 r/w 34 of IPC, as 

alleged?  
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(ii.) Where the accused persons in furtherance of their common 

intention on the same date, time and place had committed theft in the 

shop of the informant which is a building and thereby committed an 

offence under section 380 r/w 34 of IPC, as alleged?     

 

(iii.) Where the accused persons in furtherance of their common 

intention on the same date, time and place had retained the stolen 

property and thereby committed an offence under section 411 r/w 34 of 

IPC, as alleged?    

 
5. The prosecution side in order to prove its case examined five witnesses, including 

the informant Md. Askar Ali and the I/O Sri Ranjit Saikia. During recording of the evidence 

of prosecution witnesses, due to inadvertence, after examination of the PW 4 the next 

witness for prosecution was numbered as PW 6 instead of PW 5. Accordingly, for sake of 

clarity, the inadvertence is rectified and hereinafter, the evidence of PW 6 is to be treated 

as the evidence of PW 5.  

 

6. The Statement of Defence of the accused persons was recorded u/s 313 CrPC and 

arguments were heard on behalf of both the sides.  

 

DISCUSSION, DECISION AND REASONS THEREOF: 

7. PW 1, Md. Askar Ali who is the informant of this case had stated in his evidence-

in-chief that during the Ramjan month, after closing his shop situated at Dangabasti at 

about 9-10 PM, he left for his house and at that time the police patrolling party 

apprehended two boys that is the accused persons carrying huge bags from inside his 

shop and then the police informed him about the same. He thereafter immediately rushed 

to his and saw the doors were broken and the clothes as well as stationery articles were 

stolen away from his shop. Thereafter, he filed this instant case. The informant proved the 

ejahar as Ext 1 and his signature as Ext 1 (1). He further proved the seizure list as Ext 2 
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and his signature as Ext 2 (1) and the zimmanama as Ext 4 and his signature as Ext 4 (1). 

Further he identified the broken piece of wooden takta of his shop as MR 1.         

 

8. In his cross-examination, he stated that on the relevant time i.e. in between 9-10 

PM his shop was locked but when he reached the place of occurrence he saw that the 

locks were in a broken condition and the door was also broken from one side. He further 

stated that he had seen the broken piece of wooden door lying outside the shop when he 

reached his shop. He stated that he cannot say at what time the takta was broken and at 

about 1-2 AM he had came to know about the alleged theft from the police who had 

informed him over telephone and immediately thereafter he had rushed to his shop and 

police was already present there along with the accused persons. He further stated that 

police had given him the zimma of the said articles of which he had submitted the list 

along with Ext 1 i.e. the FIR. He further stated that he had not seen the accused persons 

committing theft in his shop but it was the police who had told him that the accused 

persons were caught red handed with the bags while they came out of his shop. He 

further stated that he could not remember the exact date of offence but it was the 27th of 

Ramjan month. He further stated that he could not remember whether it was a weekly 

market date or not. He denied the suggestion that the accused persons were caught on 

suspicion and that the articles mentioned in the zimmanama i.e. Ext 4 are not from his 

shop. He identified the articles as described in MR Ext 1 as the broken piece of wooden 

takta of his shop.  

 

9. PW 2, Abdul Sattar stated that he knows the informant but he does not know 

the accused persons of this case and the alleged incident had occurred one day before the 

Eid at around 2 AM. He stated that the accused persons were apprehended by the police 

while committing theft. He also stated that police had informed him and he had reached 

the place of occurrence and on reaching there he saw the accused persons being caught 

with clothes which they had stolen from the shop and thereafter police took the accused 

persons to the police station. He identified the seizure list as Ext 2 and his signature as Ext 

2 (1) and also identified the articles described in the M. Ext 1 as the wooden piece of takta 

of the door of their shop from where the theft was committed.  
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10. In his cross examination, PW 2 stated that the size of the MR 1 is almost 1 

inch and it is not possible for any person to enter through the gap of 1 inch but the said 

MR was attached to the kabza which was broken and anybody then can enter through it. 

He further stated that he did not see the police seizing the MR 1 himself but he knows 

that MR 1 was the wooden piece of the door of their shop. He denied the suggestion that 

the MR 1 was not a wooden piece of their shops. He stated that he came to know about 

the theft immediately after the occurrence. He stated that at the time of seizure of MR 1 in 

the morning there were many persons were present. He also stated that he used to keep 

the clothes of his shop inside the shop of the informant and used to do business. The PW 

2 further denied the suggestion that since MR 1 does not belong to their shop hence in 

order to show that it is part of their shop’s wooden piece of takta only they are made 

witnesses and that the accused persons had not committed any theft of their shop and 

that they were not caught red handed. He further denied the suggestion that the accused 

persons were caught between Dangabasti and Dhekiajuli.       

 

11. PW 3, Sri Phanidhar Nath is a Home Guard of Assam Police who had 

appeared after receiving summon and has stated that he knows the informant and the 

accused persons standing in the dock. He stated that on the date of the alleged incident at 

around 2 AM, while they were doing patrolling duty the accused were carrying big packets 

and going. Thereafter, he and others of their patrolling parties stopped them since they 

suspected the accused persons. Then, they checked the bags and asked the accused 

persons from where they got those articles i.e. clothes and other things. Then the accused 

persons replied them that they have got those articles from a shop and by breaking the 

door of that shop and when they search the bags of the accused persons plus and 

hacksaw blades were found in their possession. He further stated that the said plus and 

hacksaw have seen exhibited as MR 2 and MR 3 in the Court as well as on the date of 

incident. He also identified the seizure list as Ext 3 and his signature as Ext 3 (1).  

 

12. In his cross-examination, he stated that from 11 PM to 4 AM they used to 

do patrolling duty and they had reached Sirajuli Centre at 1 AM and after 2 AM they went 

towards Belsiri and Dangabasti and it took about 10 minutes to reach Dangabasti from 
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Belsiri. Moreover, he stated that while going towards Belsiri via Dangabasti initially they 

did not notice anything. However, after coming back, when they slowed down near 

Dangabasti going towards Dhekiajuli they had found the accused persons but the accused 

persons did not try to run when they had stopped their vehicle near them. Thereafter, the 

patrolling officer Ranjit Saikia interrogated the accused persons and on searching them 

they could found the articles as described in MR 2 and MR 3 along with the stolen goods. 

He denied the suggestion that the accused persons were apprehended only on the 

suspicion and the seized MR 2 and MR 3 were lying near the shop. He further denied the 

suggestion that they had not seized anything from the possession of the accused persons 

and they have falsely apprehended the accused persons.  

 

13. PW 4, Sri Pratik Baruah who is the constable of Dhekiajuli PS has stated 

in his evidence-in-chief that he does not know the accused persons and he had seen the 

accused persons standing in the dock one day before Eid. He stated that on the date of 

the alleged incident, while he was doing his patrolling duty along with the other staff he 

had seen the accused persons carrying two huge bags and on suspicion they had stopped 

them and asked them what was in those packets of the accused persons and found 

clothes inside the said bags. PW 4 identified the MR 2 and MR 3 and stated that those 

were found from the possession of the accused persons and also identified the signature 

on the Ext 3 i.e. the seizure list as Ext 3 (2).  

 

14. In his cross-examination, he stated that while they were going through the 

Belsiri they have found the accused persons and they had confronted the accused 

persons. He stated that he had duty till Dangabasti. He also stated that he could not say 

from whether the accused persons were coming and till then they had not received any 

report and since they smell some foul play and hence they stopped the accused persons 

and immediately, they could see the packets found in possession of the accused persons. 

Moreover, he stated that the articles described in MR 2 and MR 3 i.e. the plus and the 

hacksaw blade were lying in the shop at Dangabasti and nobody identified the said 

articles. He denied the suggestion that the accused persons were not apprehended out of 

suspicion.  
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15. PW 5, Sri Ranjit Saikia is the I/O of this case and has stated in his 

evidence-in-chief that on 26.07.2014 he was posted in Dhekiajuli PS and on the basis of 

GD Entry No. 661 dated 26.07.2014 he had arrested the accused persons namely, Md. 

Kurban Ansari and Md. Safiqul Ali. He further stated that the O/C, Dhekiajuli PS had 

informed him that two thieves were caught in Dangabasti by the patrolling party and on 

the basis of the information the I/O had made an entry of GDE vide No. 661 dated 

26.07.2017 and thereafter, he went to the place of occurrence and found the patrolling 

party constable holding two boys along with bags full of clothes then he asked the 

accused persons from where he had got those articles to which they replied that they 

have got the clothes from a shop of one Askar Ali in Dangabasti by breaking the doors of 

the said shops. He further stated that since it was 3:45 AM there were no other people 

present at the place of occurrence on the relevant time hence in presence of the constable 

he had seized the bags of clothes and one plus and hacksaw and took away the accused 

persons. Next day, the informant came to know about the theft, he had come to the police 

station and lodged an ejahar and he was endorsed to investigate the case. He stated that 

during investigation he had visited the place of occurrence, seized the piece of the broken 

door of the shop, recorded the statement of the witness as well as the informant and then 

recorded the statement of the seizure witnesses. Thereafter, the zimma of the clothes 

were given to the complainant and material exhibits were forwarded to the Court. He 

stated that thereafter, charge-sheet was submitted against the accused persons, namely, 

Md. Kurban Ansari and Md. Safiqul Ali u/s 457/380/411 r/w 34 of IPC. The I/O exhibited 

the seizure list as Ext 2 and his signature as Ext 2 (3) and Ext 3 as the seizure list and Ext 

3 (3) is the signature. He also proved the zimmanama as Ext 4 and his signature as Ext 4 

(2), Ext 5 as the sketch map and Ext 5 (1) is his signature. He further proved the charge 

sheet as Ext 6 as the charge sheet and his signature as Ext 6 (1).  

 

16. In his cross examination, he stated that he was not a part of the patrolling 

party. He stated that there was no ASI or SI with the patrolling party and he could not say 

whether ASI or SI should be there in the patrolling party or not. He further stated that the 

accused persons were caught near Dangabasti. He stated that he did not file the extract 

copy of the GDE vide No. 661 dated 26.07.2014 along with the case record. He further 
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stated that although he had seized the two bags full of clothes but he had not prepared 

any seizure list nor he has mentioned in his seizure list from which bag he had seized 

which articles. He further stated that he had not recorded the statement of the accused 

persons leading to discovery of the stolen articles. He stated that he had not seized the 

wooden piece of the door when the accused persons were caught but had seized the 

same on the next day. He also stated that he could not say whether the nearby shops of 

the place of occurrence had also similar kind of wooden doors or not. He stated that there 

was no any details of the stolen clothes were given along with the ejahar by the informant 

and the informant had not shown any vouchers of the purchase of the stolen articles. He 

denied the suggestion that the accused persons were apprehended on the basis of 

suspicion and no any bags of clothes were seized from their possession and that there 

were no any plus and hacksaw from the possession of the accused persons. He further 

denied the suggestion that the wooden piece of door does not belong to the informant’s 

shop.   

 

17. From a careful reading of the evidence of the PWs, it is found that the 

informant of this case, Md. Askar Ali has clearly admitted in his evidence that he had not 

seen the accused persons committing theft in his shop but it was the police who had told 

him that the accused persons were caught red handed with the bags while they came out 

of his shop. He further stated that he could not remember the exact date of offence but it 

was the 27th of Ramjan month. Perusal of the record reveals that the alleged incident had 

occurred on 25.07.14 and the ejahar was lodged on 26.07.17. Then, we find the PW 2, 

Abdul Sattar corroborating the statement of the PW-1 when he stated that the alleged 

incident had occurred one day before the Eid at around 2 AM and that the accused 

persons were apprehended by the police while committing theft. The PW-2 also stated 

that it was police who had informed him about the alleged incident and when he had 

reached the place of occurrence he saw that the accused persons being caught along with 

the bags of clothes which they had alleged to have stolen from the shop and thereafter 

police had taken the accused persons to the police station.  
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18. Hence, it is found that both PW-1 and PW 2 have stated that they did not 

see the accused persons committing theft in the shop but it was the police who had 

informed them that the accused persons were caught red handed with the bags while they 

came out of their shop. We also find that the PW-1 and PW 2 both had identified the 

articles described in the M. Ext 1 as the wooden piece of takta of the door of their shop 

which was broken and by entering through which the theft was committed, but at the 

same time we find the PW-2 stating in his cross examination, that the size of the MR 1 is 

almost 1 inch and it is not possible for any person to enter through the gap of 1 inch, but 

as the said MR was attached to the kabza which was broken and hence, anybody then can 

enter through it. It is also found that the PW-1 and PW 2, none had witnessed the police 

seizing the MR 1 but as they knew that MR 1 was the wooden piece of the door of their 

shop, hence they identified the same. From this a doubt arises whether the said broken 

piece of the wooden door had been actually broken down by the accused persons or not 

with intent to commit the offence of theft as alleged. Then again, we find the PW-2 stating 

that at the time of seizure of MR 1 in the morning there were many persons present, but, 

the I/O did not corroborate the said statement of the PW-2 as the I/O stated in his 

evidence that he did not take signature of any other persons as seizure witnesses since it 

was 3:45 AM and there were no other people present at the place of occurrence at the 

relevant time hence in presence of the constable he had seized the bags of clothes and 

had found one plus and one hacksaw blade and had thereafter taken away the accused 

persons. The I/O further stated that he had seized the MR No-1, i.e. the wooden piece of 

broken door, on the next date. 

 

19. Then, we find the PW 3, Sri Phanidhar Nath, stating inter alia that when 

they slowed down near Dangabasti going towards Dhekiajuli they had found the accused 

persons, but the accused persons did not try to run when they had stopped their vehicle 

near them. This suggests that as the accused persons committed no wrong and as such 

they did not try to run or hide from the police and cooperated with police.  

 

20. The PW 4, Sri Pratik Baruah, was also found to have stated inter alia that 

the accused persons had been stopped down by them only on the basis of suspicion. The 
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PW-4 further stated that he could not say from where the accused persons were coming 

and till then they had not received any report and since they had smelled some foul play, 

hence, they had stopped the accused persons. 

 

21. PW 5, Sri Ranjit Saikia the I/O of this case and has stated in his evidence-

in-chief that on 26.07.2014 on the basis of GD Entry No. 661 dated 26.07.2014 he had 

arrested the accused persons namely, Md. Kurban Ansari and Md. Safiqul Ali, but he has 

not submitted the extract copy of the GD entry in the record. The I/O further stated that 

he had found the patrolling party constable holding two boys along with bags full of 

clothes then he asked the accused persons from where he had got those articles to which 

they replied that they have got the clothes from a shop of one Askar Ali in Dangabasti by 

breaking the doors of the said shops. This statement of the I/O cannot be stated to be an 

evidence as it is in nature of an extra judicial confessionary statement and the same 

cannot be treated as evidence against the accused persons.  

 

22. Then again we find the I/O stating that the accused persons were 

apprehended by the patrolling party but he was not a part of the patrolling party. He 

further stated that although he had seized the two bags full of clothes but he had not 

prepared any seizure list and had not recorded the statement of the accused persons 

which had led to discover. He further stated that there was no any details of the stolen 

clothes given along with the ejahar by the informant and the informant had not shown any 

vouchers of the purchase of the stolen articles which again contradicts the statement of 

the informant who stated that he had given the list of the articles, clothes etc. stolen from 

his shop along with the FIR. 

 

23. Situated thus, it is found that the prosecution has failed to implicate the 

accused of any of the offence as charged.     

 

O     R     D     E     R 

24. Considering the discussions made above, it can be safely presumed that the 

prosecution has failed to bring home the guilt of the accused persons, namely Md. Kurban 

Ansari and Md. Safiqul Ali under section- 457/380/411 r/w 34 of IPC beyond all reasonable 
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doubt. Hence, benefit of doubt goes to the accused persons and they are acquitted of the 

said charges and set at liberty forthwith. 

 

25. The bail bond shall remain in force for the next six months as per provision of 

sec-437-A Cr.P.C. 

 

26. Judgment is prepared in separate sheets, delivered in open court in presence 

of both the parties.  

        

Given under my Hand and Seal of this Court on this the 17th day of July, 

2017  

 

    

(Smt. P. Chakravarty) 

Judicial Magistrate First Class,  

Sonitpur: Tezpur   

 

Dictated and corrected by me:- 

 
 
      (Smt. P. Chakravarty) 
Judicial Magistrate First Class,  
        Sonitpur: Tezpur  
 

 

Dictation taken and transcribed by me: 

           Sri Janmoni Deka (-Steno-) 
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A-N-N-E-X-U-R-E 

 

1. Witnesses for Prosecution  

PW 1: Md. Askar Ali 

PW 2: Abdul Sattar 

PW 3: Sri Phanidhar Nath 

PW 4: Sri Phatik Borah 

PW 5: Sri Ranjit Saikia  

2. Witnesses for Defence  : NIL 

3. Court Witnesses :  NIL 

 

4. Prosecution Exhibits: 

Ext 1  : FIR 

Ext 1 (1-2) : Signatures of the informant 

Ext 2 & 3  : Seizure Lists 

Ext 4  : Zimmanama 

Ext 6  : Charge Sheet 

 

5. Defence Exhibits : NIL 

6. Material Exhibits: NIL  

 

 

 

Judicial Magistrate First Class  
Sonitpur, Tezpur 

 


